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Applicable social security and related 
form

alities

2.
Social security coverage and related 
form

alities

3.
M

andatory em
ploym

ent law
 obligations
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1.Applicable social security and related form
alities
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1.1 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES 

–
G

eneral principles

6

Social Security Contributions: 
w

hich country is com
petent to 

levy the social security 
contributions?

Em
ployer contributions 

determ
ine the cost for the 

com
pany

Em
ployee contributions 

determ
ine the net salary 

Social security Benefits:  
w

hich social security 
benefits are concerned?

M
edical care

Inability to w
ork

Retirem
ent

Fam
ily/child benefits

U
nem

ploym
ent 

allow
ances



1.1 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES –

G
eneral principles

7

�
Principle: place of w

ork Î
em

ployee contributes to system
 of country w

here he w
orks 

�
Exceptions: tem

porary (posting/assignm
ent) or partial (sim

ultaneous) em
ploym

ent 
abroadEuropean context Æ

Regulation
883/2004

Bilateral treaties

N
o treaty 



1.2 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES –

How
 to determ

ine the applicable social security

Em
ployee 

contributes in 
country 

w
here (s)he 

w
orks

Principle

Exceptions

Posting
Sim

ultaneous 
em

ploym
ent

Cross-border 
em

ploym
ent



1.2 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES -

How
 to determ

ine the applicable social security

9

G
eneralprinciple

to
determ

ine
com

petentEU
M

em
berState

(article
11

Reg.883/2004)

“a
person

pursuing
an

activity
as

an
em

ployed
orself-em

ployed
person

in
a
M
em

berState
shall

be
subjectto

the
legislation

ofthatM
em

berState”

�
CO

VID-19
in

generalhas
enabled

us
to

w
ork

from
hom

e
m

ore.How
ever,the

above
principle

w
ould

m
ean

that
if

an
em

ployee
w

ho
usually

w
orks

in
Belgium

,but
tem

porarily
w

orks
in

Spain,forexam
ple:

•
As

a
“w

orkation”:
em

ployee
goes

on
holiday

to
Spain

for
2

w
eeks

and
stays

2
m

ore
w

eeksto
w

ork
there

•
Fam

ily
visit:Spanish

em
ployee

w
ho

usually
w

orksin
Belgium

,goesto
Spain

for1
m

onth
and

w
orksthere

tem
porarily

•
Etc…

Î
The

em
ployee

w
ould

be
subjectto

Spanish
socialsecurity

because
he

w
orksthere.

Î
N

o,derogationsapply
fortem

porary
assignm

entsabroad!



1.3 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES –

Exception of posting
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Special rule for tem
porary posting (article 12 reg. 883/2004) 

“A
person

w
ho

pursues
an

activity
as

an
em

ployed
person

in
a
M
em

berState
on

behalfof
an

em
ployer

w
hich

norm
ally

carries
out

its
activities

there
and

w
ho

is
posted

by
that

em
ployer

to
another

M
em

ber
State

to
perform

w
ork

on
that

em
ployer’s

behalf
shall

continue
to

be
subject

to
the

legislation
of

the
first

M
em

ber
State,

provided
that

the
anticipated

duration
ofsuch

w
ork

does
notexceed

24
m
onths

and
thathe/she

is
notsent

to
replace

anotherposted
person.”



1.3 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES –

Exception of posting
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Posting by em
ployer w

ho norm
ally pursues activities in sending country

Lim
ited in tim

e: 24 m
onths –

5 years

Em
ployee does not replace other posted em

ployee in sam
e function

Link of subordination betw
een em

ployer and em
ployee

M
inim

um
 period of 1 m

onth of contributions to the social security system
 of the 

posting country

Application A1-form
 (obligatory), w

hich confirm
s the applicable social security law



1.3 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES –

Exception of posting

12

Î
Em

ployees w
ho usually w

ork in Belgium
, but go to w

ork tem
porarily in Spain, can 

rem
ain subject to Belgian social security contributions in case of tem

porary posting to 
Spain

�
Even though the em

ployee w
ill w

ork in Spain, he w
ill rem

ain subject to Belgian social 
security contributions = derogation of w

ork state principle

Î
Form

alities: apply for an A1-form
w

ith the Belgian social security authorities 
(RSZ/N

SSO
)

�
The A1-form

 w
ill prove the em

ployee rem
ains subject to Belgian social security w

hile 
on tem

porary assignm
ent in Spain

�
The em

ployee m
ust carry the A1-form

 w
ith him



1.4 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES –

Exception of sim
ultaneous em

ploym
ent in m

ultiple countries

13

Special rule for pursuit of activities in tw
o or m

ore EU
 M

em
ber States (article 13) 

“A
person

w
ho

norm
ally

pursues
an

activity
as

an
em

ployed
person

in
tw

o
or

m
ore

M
em

ber
Statesshallbe

subject:(a)to
the

legislation
ofthe

M
em

berState
ofresidence

ifhe/she
pursuesa

substantialpartofhis/heractivity
in
thatM

em
berState;

Exam
ple

�
Since

the
pandem

ic,a
Belgian

em
ployee

w
ho

usually
w

orks
in

Belgium
has

been
going

to
hisholiday

hom
e

in
Spain

every
tw

o
m

onthsforan
extended

period
oftim

e.He
w

orksfrom
there

for
a

few
w

eeks,
but

alw
ays

returns
to

Belgium
.

He
asks

his
em

ployer
if

he
can

continue
thisw

ay
ofw

orking
indefinitely

Æ
sim

ultaneousem
ploym

ent>
posting



1.4 APPLICABLE SO
CIAL SECU

RITY AN
D RELATED FO

RM
ALITIES -

Exception of sim
ultaneous em

ploym
ent in m

ultiple countries

14

Special rule for pursuit of activities in tw
o of m

ore EU
 M

em
ber States (article 13) 

“A
person

w
ho

norm
ally

pursues
an

activity
as

an
em

ployed
person

in
tw

o
or

m
ore

M
em

ber
States

shallbe
subject:(a)to

the
legislation

ofthe
M
em

berState
ofresidence

ifhe/she
pursues

a
substantialpartofhis/heractivity

in
thatM

em
berState;“

PracticalG
uide

�
M

ultiple
activities

><
posting

Î
duration

and
nature

of
the

activity
shall

be
decisive

(w
hetheritisperm

anentorofa
one-off,ad

hoc
ortem

porary
nature).

�
M

arginalactivities
=

activities
accounting

for
less

than
5%

ofthe
w

orker's
regular

w
orking

tim
e

and/orlessthan
5%

ofhis/heroverallrem
uneration

Î
nottaken

into
account

�
Substantialactivities

Î
>

25%
ofw

orking
tim

e
and/orrem

uneration



Em
ployee w

orks 
m

inim
um

 25%
 in 

country of residence? 

Yes
Country of residence

N
o

Does the em
ployee have 

m
ore than one 
em

ployer? 

Yes
Are the em

ployers all 
established in the sam

e 
country?

Yes
Country w

here the 
em

ployers are 
established

N
o

variousem
ployers in 

tw
o m

em
ber states of 

w
hich one em

ployer is 
established in the 

country of residence?

Yes
Legislation of the 

country w
here the other 

em
ployer(s) is/are 
established

N
o

Legislation of the 
country of residence

N
o

Is the em
ployer 

established in the EEA
?

Yes
Country w

here the 
em

ployer is established

N
o

Country of residence of 
the em

ployee
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ultiple countries
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Special rule for pursuit of activities in tw
o of m

ore EU
 M

em
ber States (article 13) 

“A
person

w
ho

norm
ally

pursues
an

activity
as

an
em

ployed
person

in
tw

o
or

m
ore

M
em

ber
Statesshallbe

subject:(a)to
the

legislation
ofthe

M
em

berState
ofresidence

ifhe/she
pursuesa

substantialpartofhis/heractivity
in
thatM

em
berState;“

Î
Form

alities: apply for an A1-form
w

ith the Belgian social security authorities 
(RSZ/N

SSO
)

�
The A1-form

 w
ill prove the em

ployee rem
ains subject to Belgian social security 

w
hile sim

ultaneously w
orking in tw

o countries

�
The em

ployee m
ust carry the A1-form

 w
ith him



2.Socialsecurity coverage
and

form
alities

17



2. SO
CIAL SECU

RITY CO
VERAG

E AN
D RELATED FO

RM
ALITIES

Social Security Benefits

18

M
edical care

Inability to w
ork

Retirem
ent

Fam
ily/child benefits

U
nem

ploym
ent allow

ances



2. SO
CIAL SECU

RITY CO
VERAG

E AN
D RELATED FO

RM
ALITIES

19

Consequences for Benefits in the event of posting

9
Accrual of benefits (pension, unem

ploym
ent allow

ances etc…
) continues in posting 

country (“hom
e country”) Î

no changes

9
M

edical care Î
S1 form

 (w
hen em

ployee m
oves residence) or European Health 

Insurance Card (em
ployee keeps residence in sending country) 



2. SO
CIAL SECU

RITY CO
VERAG

E AN
D RELATED FO

RM
ALITIES
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W
ork accident insurance

9
Continue to apply Belgian w

ork accident insurance

9
Check if coverage is sufficient for hom

e w
ork abroad.

Æ
If not: pay for additional coverage



3. M
andatory em

ploym
ent law

 obligations

21



•
W

orking from
 hom

e on a structural/regular basis = telew
ork (CLA85)

•
Voluntary

basis for em
ployer/em

ployee + m
andatory agreem

ent to be m
ade

�
Frequency of the telew

ork 
�

Periods w
hen the em

ployee needs to be reachable 
�

Cost reim
bursem

ent (internet)
�

W
orking schedule 

•
If tem

porary assignm
ent > 1 m

onth Æ
Article

20bis Em
ploym

entContracts Act 
of 3 July

1978

•
The em

ployee should receive a letter from
 the em

ployer in accordance w
ith 

concerning:
�

duration of the w
ork abroad, 

�
currency in w

hich the salary is paid, 
�

possible benefits connected to the assignm
ent abroad 

�
the conditions of the em

ployee’s return to his country.

M
andatory

em
ploym

entlaw
obligations
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1.
M

andatory
registration

2.
M

andatory
em

ploym
entlaw

obligations
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1. M
andatory registration

•
M

andatory registration of the tem
porary activity w

ith the authorities Æ
at the 

latest before the start of the activities
�

Sim
ilar to Belgian Lim

osa
obligation 

•
A contact person (liaison) m

ust be appointed

•
Check conditions and form

alities per Autonom
ous Com

m
unity (Com

unidad
Autónom

a)

•
Fine up to 6,250 EU

R if not com
plied w

ith! 



2. M
andatory em

ploym
ent obligations

•
Principle: parties are free to choose the labourlaw

 applicable to the 
em

ploym
ent relationship (principle of choice of law

)

•
How

ever, there are lim
itations to these principles, linked to the place w

here 
the em

ployee perform
s his activitiesÆ

m
andatory

provisions of local law
 / 

public order m
ay apply

�
E.g. salaries, public holiday, w

orking tim
e etc..

! Check from
 Spanish law

 PO
V
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4. Telew
orking

from
Spain
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P
O

IN
TS O

F IN
TER

ES
T

•
For the em

ployer 

=> Perm
anent Establishm

ent

•
For the em

ployee

=> International Em
ploym

ent
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Perm
anent Establishm

ent

4. PO
IN

TS
 O

F IN
TER

ES
T FO

R
 TH

E
 E

M
P

LO
Y

ER
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P
erm

anent E
stablishm

ent (article
5)

-
D

efinition:

“A fixed
place

of business through
w

hich
the

business of an
enterprise

is w
holly

of partly
carried

on”

•
The existence of a w

orkplace

•
The w

orkplace has to be perm
anent

•
The com

pany carries out its
activity through the PE

According to the O
EC

D
:

•
U

sed on a continued basis?

•
D

oes the enterprise require the em
ployee to use that location?

•
In case of a “hom

e office”  => “right of use test” (having
or not acces to / control over the hom

e office)

•
Preparatory

/ auxiliary
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P
erm

anent E
stablishm

ent (article
5)

-
Em

ployer EP effects:

The concept of PE is used to determ
ine the right of a State to tax profits of a com

pany of the other contracting State :

•
C

orporate tax
liabilities

including
tax

filings
obligations

•
Transfer pricing obligations

•
…

�
D

om
estic

tax
law

�
To be assessed on a case-by-case basis
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P
erm

anent E
stablishm

ent (article
5)

-
C

O
N

SU
LTA V3794-16

“El consultante es una
persona fisica

que trabaja
para una

em
presa

de consultaria IT con sede
en Alem

ania
(sin

establecim
iento

en España) desde
hace

4 años.  Em
pezó

a trabajaren dicha
em

presa
residiendo

en Alem
ania, y ha regresado

para residirindefinidam
ente

en España.  La em
presa

alem
ana

le
ha ofrecido

la posibilidad
de seguirtrabajando

para ellos

realizando
teletrabajo, con la condición

de viajara la oficina
alem

ana
una

sem
ana

al m
es.  R

esidirá
m

ás
de 183 días

en 

España a partirde 2016”

=> In this
case the

G
erm

an
com

pany w
as notconsidered

to
have a PE in Spain 
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International Em
ploym

ent

5. PO
IN
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E
 E

M
P
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Y
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International em
ploym

ent

Spain
Belgium

(1)                 Living and
W

orking
W

orking

(2)                 Living and
W

orking
W

orking
art. 15 Tax Treaty
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N
o internationalem

ploym
ent

Spain
Belgium

Living and
W

orking
W

orking

D
eclaration

in Spain (IR
PF m

odelo
100)
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International em
ploym

ent

Spain
Belgium

Living and
W

orking
W

orking
(art. 15 Tax Treaty) 

D
eclaration

in Spain (IR
PF m

odelo
100)                                                 D

eclaration
as a non resident in Belgium

Art. 23.1 (Tax Treaty
to

avoid
double taxation)

Art. 80 LIR
PF “D

educción
por doble im

posición
internacional”
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International em
ploym

ent
(N

O
 E

P
 in S

pain)

Belgium
Spain

Living and
W

orking
W

orking
(art. 15 Tax Treaty) 

< 183 days

D
eclaration

in Belgium
 as resident                                                                                                       
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DanyDe Decker
Tax P

artner

d.dedecker@
bakertilly.be

C
ontact

0032 475 537 576

B
aker T

illy

O
ffices in B

elgium
:

Aalst, Brussel, M
echelen, M

elle, Luik, Zele
w

w
w

.bakertilly.be
00 32 53 70 01 11

Spain:
Alicante, Calpe, Iniesta, Cuenca, Valencia
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A
an de sam

enstelling van deze presentatie is veel zorg besteed. B
aker Tilly B

elgium
 geeft evenw

el geen garanties w
at volledigheid of geschiktheid voor een bepaald doel 

van de inform
atie, de gegevens of publicaties betreft. D

e inform
atie op deze presentatie is bedoeld om

 aan belangstellenden algem
ene inform

atie te verstrekken. D
e 

inform
atie is niet bedoeld als advies, noch als een bod of voorstel van contract, evenm

in als een bestanddeel daarvan. W
ij aanvaarden geen aansprakelijkheid voor enige 

directe of indirecte schade als gevolg van of in verband m
et het gebruik van de inform

atie.

B
aker Tilly B

elgium
 en

m
et haargelieerde

vennootschappen, handelend
als

B
aker Tilly, zijn

lid van het w
ereldw

ijde
netw

erk
van B

aker Tilly International Lim
ited, w

aarvan
de leden

aparte
en

onafhankelijke
juridische

entiteiten
zijn.

�
Baker Tilly
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m
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Phone
+32 2 302 19 35

Em
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A
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e
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v
e

r
Legal Advisor

Phone +32 2 302 19 05

Em
ail adew

ever@
propay.be

G
e

n
e

ra
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n
ta

ct in
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Address

Sint-Stevens-W
oluw
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1130  Haren (Brussels)

Belgium

Phone

+32 2 302 19 01

W
eb

w
w

w
.propay.be
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